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The appellees submitting this brief are named in 
the petition for the order to show cause why they 
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have not joined in a conveyance of title to an un- 
divided three fourths interest in certain mining prop- 
erties (Tr. pp. 3 and +). Included among those men- 
tioned in the decision of the lower Court, who inter- 
posed motions to dismiss (Tr. top of p. 47). are these 
appellees. 


In our judgment, the *‘opinion and decision” of the 
lower Court 1s demonstrative of the soundness of the 
Court's ruling (Tr. p. 46 et seq.). In addition, two 
other sets of appellees are filing briefs, which we have 
examined and which we are satisfied to adopt as a 
presentation of our own views. For these two rea- 
sons, this brief will be concise; repetition of the au- 
thorities and arguments ernbodied in the briefs of the 
other appellees will be avoided. 


I. 


The language of the agreement plainly supports the decision 
and requires no construction. 


For convenience, we repeat the option clause upon 
which the appellant's case rests, adding appropriate 
emphasis: 


(Tr. pp. + and 5) 


“Said Owner, for and by the considerations and 
agreements herein therefore grants unto the lessees an 
option to purchase an undivided three-fourths (34) in- 
terest in said mine, property and all appurtenances 
thereto for the sum of Fifty Thousand Dollars 
($50,000.00) at any time within the period of this lease 
and or any extension of time thereof; provided this 
lease shall be in force and effect. Said purchase price 
shall be payable as follows: Ten Thousand Dollars 
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lees. It would place the lessee in the highly advan- 
tageous position of standing by with the obligation 
merely to pay rent out of the production from the 
property and then suddenly, when finding that profit- 
able returns had ensued, announcing his ownership of 
a large proportion of the title, by the execution of a 
piece of paper. It cannot be surmised that the parties 
intended the contract to possess this unfair result. 


ET. 


The appellant’s brief fails to recognize the elementary rule that an 
appellate court will not substitute its own interpretation of an 
agreement for that of the trial court, where the latter appears 
logical and reasonable. 


Even if the appellant’s suggested interpretation of 
the agreement were plausible, it fails to establish a 
ground for the reversal of the order. The rule is 
well settled that a court of review will not substitute 
its own interpretation of a contract for the one 
adopted in the trial Court, even though the suggested 
new meaning be equally tenable with that adopted in 
the trial Court. This is but a specific application of 
the rule that the burden is on an appellant to establish 
error. 

Extending to the appellant’s contention undoubted- 
ly more credit than it deserves, the most that possibly 
could be said of it is that it offers a construction of 
the contract ‘“‘equally tenable’’ with that taken in the 
trial Court. Even if this be true, no ground for re- 
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versal appears, by reason of the rule we have stated. 
The doctrine has been announced on many occasions. 


As the Court stated in 


Kautz v. Zurich Gen. Acc. & Liab. Ins. Co., 212 
Cal. 576, 582: 


“The construction given the instrument by the trial 
court appears to be consistent with the true intent of 
the parties and where that is the case the appellate 
court will not substitute another interpretation though 
it seem equally tenable.’ 


Ruffenach v. Peoples Trust Co. (Pa. 1935), 178 
Atl. 668: 


“Tt would serve no useful purpose to extend in detail 
the evidence or reasoning of the court below in the 
interpretation of the agreement. When the sole ques- 
tion is the proper interpretation of an agreement * * * 
this court will not disturb such interpretation’ as con- 
trolling the rights and obligations of the parties, unless 
the parties have by their acts interpreted the agree- 
ment differently.’ 


In aceord: 


Serviss v. Jones, 133 Cal. App. 640, 643; 

Farmers and Merchants National Bank v. 
Bailie, 138 Cal. App. 148, 149 (middle) ; 

Hale Harbor Petrolewm Corp., 1389 Cal. App. 
459, 462. 


2Emphasis ours, 
3Referring to the interpretation announced by the trial court. 


4We shall presently observe that the parties here interpreted the con- 
tract in accord with the meaning of it determined upon in the lower 
court. 


In accord: 


Payne v. Pathe Studios Inc., 6 Cal. App. (2d) 
136, 140 (middle) ; 

Melvin v. Berendsen, 7 Cal App. (2d) 389, 
391 (middle) ; 

Swerdfeger v. United Acceptance Corp., 9 Cal. 
App. (2d) 590, 593 (bottom), 


As heretofore stated, we think the appellants sug- 
gested meaning of the contract a highly unreasonable 
one. However, it is not necessary, under the applica- 
tion of the rule we have set forth, that appellees estab- 
lish infirmities in the appellant’s offered construc- 
tion. That such a burden does not rest upon an ap- 
pellee is well stated in 


Whepley Or Company v. Associated Oil Com- 
pany, 6 Cal. App. (2d) 94, 101 (middle) : 


“We are not prepared to declare that the construc- 
tion for which appellant contends is an unreasonable 
construction. Equally unprepared are we to declare 
that the interpretation drawn by the trial court is un- 
reasonable or untenable or so clearly inconsistent with 
the intent of the parties as disclosed by their language 
that we must substitute therefor the interpretation for 
which appellant contends. In such a situation, it is 
settled that a reviewing court is not justified in dis- 
turbing the construction adopted by the trial court.” 
(Citing authorities) 
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eral. 


The record demonstrates that by the practical construction taken 
by the parties themselves the contract of lease had the meaning 
given to it by the lower court. 


The attempted exercise of the option, wnaccom- 
panied by amy cash, occurred in Mav of 1937 (Tr. p. 
26). The appellant’s predecessor in interest was un- 
mediately advised of the ineffectiveness of the so- 
called notice, by reason of the failure to pay the ten 
thousand dollars. (Tr. pp. 26 to 28). 


The petition discloses that, continuously thereafter, 
‘‘royalties’’, in the language of the petition (Tr. p. 8), 
were paid until August 28, 1939. These payments were 
made to such extent that over-payments are now 
claimed upon the theory that the attempted exercise 
of the option was valid. 


It is manifest that the lessee appreciated the sound- 
ness of the position bringing about the rejection of 
the attempted exercise of the option and thereafter 
acquiesced in the interpretation of the contract em- 
bodied in the letter of rejection. (Tr. pp. 26 to 28). 


If Giz. iS. 755, See, 323: 


“Where the parties to a contract have given it a prac- 
tical construction by their conduct, as by acts in par- 
tial performance, such construction may be considered 
by the court in construing the contract, determining 
its meaning, and ascertaining the mutual intention of 
the parties at the time of contracting; it 1s entitled to 
great, 1f not controlling, weight in determining the 
proper interpretation of the contract and it will gener- 
ally be adopted by the court. 
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cs * * the court may and usually will adopt a con- 
struction placed on the contract by the parties where 
it is within the purview of, and is not inconsistent with, 
the language thereof, even though the contract may 
be suseeptible of another construction.” 


In 
Chick v. MacBain (Va. 1931), 160 8. HE. 214, 


it was held that a failure to protest against the denial 
of an asserted right under the contract was one of 
the most effective methods of reaching a practical con- 
struction of the contract by the parties themselves. 


The following cases present analogous instances, 
where the construction of the instrument by the par- 
ties thereto has been announced by the courts as the 
most reliable method of disclosing the true and in- 
tended meaning of the contract. 


Lemm v. Stillwater Land & Cattle Co., 217 Cal. 
474, 481; 
King v. Moore, 220 Cal. 449, 457. 


The case at bar is an ideal one for the application 
of the rule of practical construction. The lessee con- 
tinued making royalty payments, as such, with full 
knowledge that its nebulous claim, on the meaning of 
the contract, was rejected. The payments continued 
for twenty seven months, with no step taken to assert 
the option privilege. The return to the appellant’s 
abandoned theory results in claims of so-called over- 
payments. It is manifest that the parties mutually 
recognized that the payments continued to be rental, 
as designated in the first portion of the lease. 


a 
IV. 


The rule requiring conditions precedent to the valid exercise of an 
option is a salutary one and is to be applied in this case. 


The other appellees have cited many authorities to 
the effect that conditions precedent relating to the 
exercise of an option must be fully performed. It is 
unnecessary to enlarge upon those citations. 


No advantage has been taken of the appellant or 
his predecessor in interest. Full information was given 
as to the reason for the rejection of the so-called 
notice. Not a step was taken to perfect the option 
right in the manner called for by the contract. Pay- 
ments continued to be made in a manner consistent 
only with the continued relationship of landlord and 
tenant. 


We therefore submit that the provisions of the 
contract speak for themselves in sustaining the posi- 
tion of the trial judge and that even were the contract 
to possess the ambiguities ascribed to it by the appel- 
lant, the other grounds herein asserted are amply 
sufficient to uphold the ruling of the trial court. 
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V. 

The appellant has failed to produce a record sufficient for the 

ascertainment of error. 

It is elementary that regardless of the particular 
eround designated in the opinion and decision of the 
lower Court, the order is to be affirmed if sustainable 
on any ground. 


Chabot v. Tucker, 39 Cal. 434, 485 (bottom) ; 
Difani v. Riverside County Oil Co., 201 Cal. 
QIN 217. 


It affirmatively appears from the record (Tr. top 
of p. +7) that various grounds were interposed in sup- 
port of a motion to dismiss. The appellant’s brief re- 
views only the one ground—the one discussed in the 
trial Court’s opinion. The appellant fails to show 
that the order of the trial Court is not sustainable 
upon any of the grounds of motion. Under the doc- 
trine that the burden is on the appellant to show 
error, the appellant’s brief must be considered wholly 
insufficient. 


Dated: March 5, 1948. 
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